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agency. In this system, the processor’s 
invoice must include both the fee-for- 
service and the distributor’s charges as 
separate, clearly identifiable charges. 

(2) Processors shall provide pricing 
information summaries to contracting 
agencies and contracting agencies shall 
provide this information to recipient 
agencies as soon as possible after con-
tract approval. If this pricing informa-
tion changes during the contract pe-
riod, the processor shall provide up-
dated pricing information to the con-
tracting agency, which, in turn, shall 
provide this information to the eligible 
recipient agencies. 

(f) Substitution of donated foods with 
commercial foods. (1) The processing 
contract may provide for substitution 
of donated foods as defined in § 250.3 ex-
cept that donated beef and donated 
pork shall not be substitutable. Any 
substitution of commercial product for 
commodities other than beef, pork, or 
poultry is subject to a 100–percent yield 
requirement. Under the 100–percent 
yield requirement, the processor is re-
sponsible for any manufacturing losses. 

(i) All components of commercial 
foods substituted for any donated food 
must be of U.S. origin and identical or 
superior in every particular of the do-
nated food specification. Records must 
be maintained to allow independent 
verification that the substituted food 
meets the above condition. 

(ii) Poultry shall be eligible for lim-
ited substitution. Any processors that 
wish to substitute poultry must have a 
plan approved by both FNS and AMS. 
Only bulk pack chicken, chicken parts, 
and bulk pack turkey delivered by 
USDA vendors to the processor are eli-
gible for substitution. No backhauled 
poultry product may be substituted. 
(Backhauled product is typically cut- 
up frozen poultry parts delivered to 
schools that may be turned over to 
processors for further processing at a 
later time.) Should a processor want to 
amend its approved plan, it shall sub-
mit any amendments to USDA for ap-
proval prior to implementing such 
amendments. 

(A) Substitution of commercial poul-
try may occur in advance of the actual 
receipt of the donated poultry by the 
processor. Should a processor choose to 
use the substitution option prior to the 

commodity being purchased by the 
USDA, the processor shall assume all 
risks. Any donated poultry not used in 
end products because of substitution 
shall only be used by the processor at 
one of its facilities in other commer-
cially processed products and cannot be 
sold as an intact unit. However, in lieu 
of processing the donated poultry, the 
processor may use the commodity 
product to fulfill other USDA contracts 
awarded for delivery to another proc-
essor provided all terms of the other 
contract are met. Any variation be-
tween the amount of commercial poul-
try substituted and the amount of do-
nated poultry received by the processor 
shall be adjusted according to guide-
lines furnished by USDA. 

(B) The substitution plan shall con-
tain a step-by-step description of how 
production will be monitored; a com-
plete description of the records that 
will be maintained for the commercial 
poultry substituted for the donated 
poultry and the disposition of the do-
nated poultry delivered; and how the 
substitution will be tracked for the 
purpose of monthly reporting to the 
State distributing agencies. Poultry 
substitution shall not be subject to the 
100-percent yield requirement; how-
ever, the AMS Grading Service must 
verify processing yields. Should a proc-
essor choose to have all production of a 
specific end product, identified by 
name and product code, produced under 
AMS grading, then the label ‘‘Contains 
Commodities Donated by the United 
States Department of Agriculture. This 
Product Shall Only Be Sold to Eligible 
Recipient Agencies’’ shall not be re-
quired. Finished poultry end products 
that have not been produced under 
AMS grading supervision may not be 
substituted for finished commodity end 
products. 

(iii) Processors shall maintain docu-
mentation that they have not reduced 
their level of commercial production 
because of participation in the State 
processing program. 

(2) Documentation must be main-
tained by both parties in accordance 
with § 250.16. Where commercial food is 
authorized to be substituted for any 
donated, the processor shall maintain 
records to substantiate that it con-
tinues to acquire on the commercial 
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market sufficient purchases of substi-
tutable food for commercial production 
and any amounts necessary to meet 
the 100 percent yield requirement. 
When there is substitution, the do-
nated foods shall be used by the proc-
essor and shall not otherwise be sold or 
disposed of in bulk form. The applica-
ble Federal acceptance service shall, 
upon request by the Department, the 
contracting agency or the distributing 
agency determine if the quality anal-
ysis meets the requirements set forth 
in the original USDA procurement 
specification and, in the case of con-
centrated skim milk replacing donated 
nonfat dry milk, determine if the con-
centrated skim milk contains the 
amount of milk solids as specified in 
the contract. When donated foods are 
nonsubstitutable, the applicable Fed-
eral acceptance service shall ensure 
against unauthorized substitutions, 
and verify that quantities of donated 
foods used are as specified in the con-
tract. 

(3) When concentrated skim milk is 
used to replace donated nonfat dry 
milk, the contract shall also specify (in 
addition to the requirements in para-
graph (c) of this section): 

(i) The percent of milk solids that, at 
a minimum, must be contained in the 
concentrated skim milk; 

(ii) The weight ratio of concentrated 
skim milk to donated nonfat dry milk; 

(A) The weight ratio is the weight of 
concentrated skim milk which equals 
one pound of donated nonfat dry milk, 
based on milk solids; 

(B) In calculating this weight, nonfat 
dry milk shall be considered as con-
taining 96.5 percent milk solids; 

(C) If more than one concentration of 
concentrated skim milk is to be used, a 
separate weight ratio must be specified 
for each concentration; 

(iii) The processor’s method of 
verifying that the milk solids content 
of the concentrated skim milk is as 
stated in the contract; 

(iv) A requirement that inventory 
drawdowns of donated nonfat dry milk 
shall be limited to an amount equal to 
the amount of concentrated skim milk, 
based on the weight ratio, used to 
produce the end product; 

(v) A requirement that the contract 
value of donated food for a given 

amount of concentrated skim milk 
used to produce an end product is the 
value of the equivalent amount of non-
fat dry milk, based on the weight ratio 
of the two foods; 

(vi) A requirement that the con-
centrated skim milk shall be produced 
in a USDA approved plant or in a plant 
approved by the appropriate regulatory 
authority for the processing of Grade A 
milk products; and 

(vii) A requirement that documenta-
tion sufficient to substantiate compli-
ance with the contract provisions shall 
be maintained in accordance with 
§ 250.16(a)(4). 

(4) Title to the substituted food shall 
transfer to the contracting agency 
upon the initiation of the processing of 
the end product containing the sub-
stituted food. Title to the equivalent 
amount of donated food shall transfer 
to the processor at the same time (ex-
cept when the substitution is necessary 
to meet the 100 percent yield require-
ment or to otherwise replace missing 
or out-of-condition donated food). As 
with the processing of donated poultry 
into end products, AMS graders must 
monitor the processing of any sub-
stituted commercial poultry to ensure 
that program integrity is maintained. 
Once title has transferred, the proc-
essor shall use the substituted food in 
accordance with the terms and condi-
tions of this part. 

(g) Meat and poultry inspection pro-
grams. When donated meat or poultry 
products are processed or when any 
commercial meat or poultry products 
are incorporated into an end product 
containing one or more donated foods, 
all of the processing shall be performed 
in plants under continuous Federal 
meat or poultry inspection, or contin-
uous State meat or poultry inspection 
in States certified to have programs at 
least equal to the Federal inspection 
programs. In addition to FSIS inspec-
tion, all donated meat and poultry 
processing shall be performed under 
AMS acceptance service grading. The 
cost of this service shall be borne by 
the processor. In the event the proc-
essor can demonstrate that grading is 
impractical, exemptions in the use of 
acceptance services shall be approved 
by the distributing agency prior to 
processing each order. Exemptions in 
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the use of acceptance service graders 
will be authorized on the basis of each 
order to be processed provided the 
processor can demonstrate: 

(1) That even with ample notification 
time, the processor cannot secure the 
services of a grader, 

(2) That the cost for a grader would 
be unduly excessive relative to the 
value of foods being processed and that 
production runs cannot be combined or 
scheduled to enable prorating of the 
costs of services among the purchasers 
of end products, or 

(3) The documented urgency of the 
recipient agency’s need for the end 
product precludes the use of acceptance 
services. 
Prior to approving a processor’s re-
quest to waive the acceptance service 
requirement the distributing agency 
shall ensure, based on the processor’s 
past performance, that the quality of 
the end product produced will in no 
way be adversely affected as a result of 
waiving the requirement. 

(h) Certification by acceptance service. 
(1) All processing activities of donated 
foods shall be subject to review and 
audit by the Department, including the 
applicable Federal acceptance service. 
The contracting agency may also re-
quire acceptance and certification by 
such acceptance service in addition to 
the requirements set forth in para-
graph (g) of this section. 

(2) In the case of substitutable do-
nated foods, in deciding whether to re-
quire acceptance and certification, the 
contracting agency should consider the 
dollar value of the donated foods deliv-
ered to the processor. 

(3) When contracting agencies require 
certification in accordance with para-
graph (h) (1) or (2) of this section, the 
degree of acceptance and certification 
necessary under the processing con-
tract shall be determined by the appro-
priate Federal acceptance service after 
consultation with the distributing 
agency concerning the type and volume 
of the donated foods and anticipated 
value of end products to be processed. 
The cost of this service shall also be 
borne by the processor. 

(i) Labeling end products. (1) Except 
when end products contain donated 
foods that are substituted under para-
graph (f) of this section, the exterior 

shipping containers of end products 
and, where practicable, the individual 
wrappings or containers of end prod-
ucts, shall be clearly labeled ‘‘Contains 
Commodities Donated by the United 
States Department of Agriculture. This 
Product Shall Be Sold Only to Eligible 
Recipient Agencies.’’ 

(2) Labels on all end products shall 
meet applicable Federal labeling re-
quirements. 

(3) When a processor makes any 
claim with regard to an end product’s 
contribution toward meal requirements 
of any child nutrition program, the 
processor shall follow procedures es-
tablished by FNS, the Food Safety and 
Inspection Service of the Department, 
the National Marine Fisheries Service 
of the U.S. Department of Commerce or 
other applicable Federal agencies for 
approval of such labels. 

(j) Termination of processing contracts. 
(1) When contracts are terminated or 
completed and the processor has com-
modities remaining in inventory, the 
processor shall be directed, at the op-
tion of the distributing agency and the 
FNSRO, to do the following: 

(i) With respect to nonsubstitutable 
commodities, the processor shall: 

(A) Return the commodities to the 
contracting agency; 

(B) Pay the contracting agency for 
the commodities based on the Depart-
ment’s replacement costs, determined 
by using the most recent data provided 
by the Department; or 

(C) Pay the contracting agency for 
the commodities based on the contract 
value stated in the processor’s con-
tract; 

(D) Pay the contracting agency the 
CCC unrestricted sales price; 

(ii) With respect to substitutable 
commodities, the processor shall: 

(A) With the concurrence of any af-
fected contracting agencies, transfer 
the donated foods to the accounts of 
other contracting agencies with which 
the processor has contracts; 

(B) Return the foods donated to the 
contracting agency; 

(C) Replace the commodities with the 
same foods of equal or better quality as 
certified in accordance with paragraph 
(f)(2) of this section and deliver such 
foods to the contracting agency; 
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(D) Pay the contracting agency for 
the commodities based on the Depart-
ment’s replacement costs, determined 
by using the most recent data provided 
by the Department; or 

(E) Pay the contracting agency for 
the commodities based on the contract 
value stated in the processor’s con-
tract. 

(F) Pay the contracting agency the 
CCC unrestricted sales price. 

(2) When a processor’s contract is ter-
minated at the processor’s request or 
due to noncompliance or negligence on 
the part of the processor and commod-
ities remaining in the processor’s in-
ventory are transported pursuant to 
paragraph (j)(1)(i)(A), (j)(1)(ii)(B) or 
(j)(1)(ii)(C) of this section, the proc-
essor shall pay the transportation 
costs. 

(3) Funds received by distributing 
agencies upon termination of contracts 
shall be used in accordance with FNS 
Instruction 410–1, Non-Audit Claims, 
Food Distribution Program. 

(k) Refund payments. (1) When end 
products are sold to recipient agencies 
in accordance with the refund provi-
sions of paragraph (d) or (e) of this sec-
tion, each recipient agency shall sub-
mit refund applications to the proc-
essor within 30 days from the close of 
the month in which the sales were 
made, except that recipient agencies 
may submit refund applications to a 
single processor on a Federal fiscal 
quarterly basis if the total anticipated 
refund due for all purchases of product 
from that processor during the quarter 
is 25 dollars or less. 

(2) In instances when refunds are to 
be provided to distributors which have 
sold end products to recipient agencies 
at a discount, distributors shall submit 
refund applications to processors with-
in 30 days from the close of the month 
in which the sales were made of the 
date of sale to recipient agencies in 
order to receive benefits. 

(3) Not later than 30 days after re-
ceipt of the application by the proc-
essor, the processor shall make a pay-
ment to the recipient agency or dis-
tributor equal to the stated contract 
value of the donated foods contained in 
the purchased end products covered by 
the refund application, except that 
processors may group together refund 

applications for a single recipient 
agency on a Federal fiscal quarterly 
basis if the total anticipated refund 
due that recipient agency during the 
quarter is 25 dollars or less. Copies of 
requests for refunds and payments to 
recipient agencies and/or distributors 
shall be forwarded to the appropriate 
distributing agency by the processor. 

(l) Contract approvals. Distributing 
agencies shall review and approve proc-
essing contracts entered into or re-
newed by subdistributing and recipient 
agencies prior to the delivery of com-
modities for processing under such con-
tracts. The distributing agency which 
enters into or approves a processing 
contract shall provide a copy of the 
contract and of these regulations to 
the processors, forward a copy of the 
contract to the appropriate FNSRO, 
and retain a copy for its files. 

(m) Performance reports. (1) Processors 
shall be required to submit to distrib-
uting agencies monthly reports of per-
formance under each processing con-
tract with year-to-date totals. Proc-
essors contracting with agencies other 
than a distributing agency shall sub-
mit such reports to the distributing 
agency having authority over that par-
ticular contracting agency. Perform-
ance reports shall be postmarked no 
later than the final day of the month 
following the reporting period; how-
ever, the final performance report for 
the contract period shall be post-
marked no later than 60 postmarked 
days from the close of the contract 
year. The report shall include: 

(i) A list of all recipient agencies pur-
chasing end products under the con-
tract; 

(ii) Donated-food inventory at the be-
ginning of the reporting period; 

(iii) Amount of donated foods re-
ceived during the reporting period; 

(iv) Amount of donated foods trans-
ferred to and/or from existing inven-
tory; 

(v) Number of units approved end 
products delivered to each eligible re-
cipient agency during the reporting pe-
riod and the number of pounds of each 
donated food represented by these de-
livered end products; 

(vi) Donated food inventory at the 
end of the reporting period; 

(vii) [Reserved] 
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(viii) In instances in which sales 
verification has been delegated to the 
processor pursuant to § 250.19(b)(2), 
sales verification findings shall be re-
ported as an attachment to the Decem-
ber and June performance reports in 
whatever format the State distributing 
agency deems necessary. 

(ix) A certification statement that 
sufficient donated foods are in inven-
tory or on order to account for the 
quantities needed for production of end 
products for State processing contracts 
and that the processor has on hand or 
on order adequate quantities of foods 
purchased commercially to meet the 
processor’s production requirements 
for commercial sales. 

(2) In addition to reporting the infor-
mation identified in paragraph (m)(1) 
of this section, processors which sub-
stitute concentrated skim milk for do-
nated nonfat dry milk shall also report 
the following information for the re-
porting period: 

(i) The number of pounds of nonfat 
dry milk used in commercial products 
sold to outlets which are not recipient 
agencies; and 

(ii) The number of pounds of con-
centrated skim milk, and the percent 
of milk solids contained therein, used 
in end products sold to recipient agen-
cies. 

(3) Distributing agencies shall review 
and analyze reports submitted by proc-
essors to ensure that performance 
under each contract is in accordance 
with the provisions set forth in this 
section. 

(n) Inventory controls. (1) Distributing 
agencies shall monitor processor inven-
tories to ensure that the quantity of 
donated foods for which a processor is 
accountable is the lowest cost-efficient 
level but in no event more than a six- 
month supply based on the processor’s 
average monthly usage, unless a higher 
level has been specifically approved by 
the distributing agency on the basis of 
a written justification submitted by 
the processor. Under no circumstances 
should the amount of donated foods or-
dered by the contracting agency for 
processing purposes be in excess of an-
ticipated usage or beyond the proc-
essor’s ability to accept and store the 
donated foods at any one time. Distrib-
uting agencies shall make no further 

distribution to processors whose inven-
tories exceed these limits until such in-
ventories have been reduced. 

(2) For processors substituting con-
centrated skim milk for donated non-
fat dry milk, distributing agencies 
shall review the processors’ monthly 
performance reports to ensure that: 

(i) Donated nonfat dry milk inven-
tory is being drawn down based on the 
amount of milk solids contained in the 
concentrated skim milk which was 
used in end products sold to eligible re-
cipient agencies; 

(ii) An amount of milk solids equiva-
lent to the amount in the donated non-
fat dry milk is contained in end prod-
ucts sold to eligible recipient agencies; 
and 

(iii) Donated nonfat dry milk is not 
being sold in bulk form. 

(3) The last monthly performance re-
port for the contract period, as re-
quired in paragraph (m)(1) of this sec-
tion, shall serve as the annual rec-
onciliation report. As a part of the an-
nual reconciliation, a processor which 
has entered into a contract with the 
contracting agency for the next year 
shall pay the distributing agency, at 
the contract value, for any donated 
food inventory held which is in excess 
of the inventory level which has been 
approved by the State distributing 
agency. A processor whose contract has 
been completed or terminated shall re-
turn or pay for commodities as re-
quired by subsection (j). 

(4) Distributing agencies shall certify 
the accuracy of the annual reconcili-
ation report and forward it to the FNS 
Regional Office. Such report shall be 
postmarked no later than 90 days fol-
lowing the close of the contract year. 
All monies shall be used in accordance 
with FNS Instruction 410–1, Non-Audit 
Claims, Food Distribution Program. 

(5) Distributing agencies shall not 
submit food requisitions for processors 
reporting no sales activity during the 
prior year’s contract period unless doc-
umentation is submitted by the proc-
essor which outlines specific plans for 
product promotion or sales expansion. 

(o) Processing inventory reports. (1) 
Distributing agencies shall forward to 
the FNS Regional Office the inventory 

VerDate Aug<31>2005 14:29 Jan 30, 2007 Jkt 211015 PO 00000 Frm 00520 Fmt 8010 Sfmt 8010 Y:\SGML\211015.XXX 211015



511 

Food and Nutrition Service, USDA § 250.30 

summary portion of the monthly per-
formance report submitted by the proc-
essors in accordance with paragraph 
(m)(1) of this section for the last month 
of each Federal fiscal quarter. Such re-
ports shall be postmarked no later 
than 60 days following the close of each 
Federal fiscal quarter, except that such 
reports shall be postmarked no later 
than 90 days following the close of the 
contract year. 

(2) In addition to the reporting re-
quirements in paragraph (o)(1) of this 
section, for each processor which sub-
stitutes concentrated skim milk for 
donated nonfat dry milk the distrib-
uting agency shall also report the fol-
lowing information for the reporting 
period: 

(i) The number of pounds of nonfat 
dry milk used in commercial products 
sold to nonprogram outlets; and 

(ii) The number of pounds of con-
centrated skim milk and the percent of 
milk solids contained therein used in 
end products sold to recipient agencies. 

(p) Cooperation with administering 
agencies for child nutrition programs. If 
the distributing agency which enters 
into or approves contracts for end 
products to be used in a child nutrition 
program does not also administer such 
program, it shall collaborate with the 
administering agency by; 

(1) Giving that agency an oppor-
tunity to review all such contracts to 
determine whether end products to be 
provided contribute to required nutri-
tional standards for reimbursement 
under the applicable regulations for 
such program (7 CFR parts 210, 225, and 
226) or are otherwise suitable for use in 
such program; 

(2) Consulting with the agency with 
regard to the labeling requirements for 
the end products; and 

(3) Otherwise requesting technical as-
sistance as needed from that agency. 

(q) FNSRO review of contracts and in-
ventory reports. The FNSRO shall: 

(1) Review all processing contracts 
and provide guidance, including writ-
ten recommendations for termination, 
where necessary, to distributing agen-
cies concerning any contracts which do 
not meet the requirements of this sec-
tion; 

(2) Allow distributing agencies 30 
days to respond to any recommenda-

tion concerning contracts not meeting 
the requirements of this section; 

(3) Review and analyze the processing 
inventory reports required by para-
graph (o) of this section to ensure that 
no additional donated foods shall be 
distributed to processors with excess 
inventories until such inventories have 
been reduced; 

(4) Assist distributing agencies in re-
ducing such inventories; and 

(5) Review annual reconciliation re-
ports required by paragraph (n) of this 
section and ensure that payments for 
commodities have been made. 

(r) Availability of copies of processing 
contracts. Contracts entered into in ac-
cordance with this Section are public 
records and FNS will provide copies of 
such contracts to any person upon re-
quest. The FNSRO will retain copies of 
processing contracts submitted by dis-
tributing agencies for a period of three 
years from the close of the Federal fis-
cal year to which they pertain. 

(s) Processing activity guidance. Dis-
tributing agencies shall develop and 
provide a processing manual or similar 
procedural material for guidance to 
contracting agencies, recipient agen-
cies, and processors. Distributing agen-
cies must revise these materials as nec-
essary to reflect policy and regulatory 
changes. This guidance material shall 
be provided to contracting agencies, re-
cipient agencies and processors at the 
time of the approval of the initial 
agreement by the distributing agency, 
when there have been regulatory or 
policy changes which necessitate 
changes in the guidance materials, and 
upon request. The manual shall in-
clude, at a minimum, statements of the 
distributing agency’s policies and pro-
cedures on (1) contract approval, (2) 
monitoring and review of processing 
activities, (3) recordkeeping and re-
porting requirements, (4) inventory 
controls, and (5) refund applications. 

(t) Waiver authority. The Food and 
Nutrition Service may waive any of the 
requirements contained in this part for 
the purpose of conducting demonstra-
tion projects to test program changes 
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designed to improve the State proc-
essing of donated foods. 

(Approved by the Office of Management and 
Budget under control number 0584–0007) 

[53 FR 20226, June 3, 1988, as amended at 53 
FR 20598, June 6, 1988; 53 FR 27476, July 21, 
1988; 53 FR 46080, Nov. 16, 1988; 54 FR 7525, 
Feb. 22, 1989; 54 FR 25564, June 16, 1989; 58 FR 
39122, July 22, 1993; 59 FR 62984, Dec. 7, 1994; 
61 FR 5272, Feb. 12, 1996; 67 FR 65015, Oct. 23, 
2002] 

Subpart D—Eligible Recipient 
Agencies and Programs 

§ 250.40 Nonprofit summer camps for 
children. 

(a) Distribution. (1) The distributing 
agency shall distribute donated food 
only to those summer camps which 
have entered into a written agreement 
for participation in the program with 
the distributing agency in accordance 
with § 250.12(b). Prior to entering into a 
written agreement, the summer camp 
shall provide verification of its tax ex-
empt status under the Internal Rev-
enue Code. In addition to the terms and 
conditions set forth in § 250.12(b), the 
written agreement shall, at a min-
imum, include: 

(i) The name and location of the sum-
mer camp(s); 

(ii) Number of camps or sites; 
(iii) Number of sessions to be offered 

during camping season; 
(iv) Number of adults and children 

participating in the activities of the 
summer camp at each session; 

(v) Total number of days meals will 
be served; 

(vi) Total number of meals to be 
served daily; 

(vii) Assurance that tax exempt sta-
tus will be maintained; 

(viii) Indication of whether the sum-
mer camp(s) will employ the services of 
a food service management company; 

(ix) Assurance that a brochure or 
public announcement of open admis-
sion policy will be provided and that 
the summer camp agrees to maintain 
racial/ethnic data; 

(x) Assurance that a physical inven-
tory will be conducted and reconciled 
at the end of the camping session; and 

(xi) Assurance that any excess inven-
tory will, at the distributing agency’s 
option, be returned to the distributing 

agency for redonation or transferred in 
accordance with § 250.13(a)(1). 

(2) Distributing agencies shall dis-
tribute donated foods only after deter-
mining that the number of adults par-
ticipating in camp activities, as com-
pared with the number of children 18 
years of age and under, is not unrea-
sonable in light of the nature of the 
camp and the characteristics of the 
children in attendance. Persons 19 
years of age and over, including pro-
gram directors, counselors and others 
who engage in recreational, edu-
cational, and direct administrative 
functions, are to be considered as 
adults participating in the activities of 
a summer camp. Employees whose 
presence on camp premises is solely for 
the purpose of performing duties such 
as cooking, gardening, property main-
tenance or similar support functions 
are not considered as adults partici-
pating in summer camp activities. In 
addition, persons such as nurses, thera-
pists, and attendants who perform pro-
fessional, supervisory, or custodial 
services are not considered as adults 
participating in the activities of a 
summer camp if they perform services 
essential to the participation of men-
tally, emotionally, or physically handi-
capped children. 

(3) Distributing agencies shall au-
thorize the transfer or redonation of all 
donated foods remaining in summer 
camps at the end of the camping season 
in accordance with § 250.13 (a) or (g) re-
spectively. 

(4) Nonprofit summer camps for chil-
dren may employ food service manage-
ment companies to conduct food serv-
ice operations in accordance with 
§ 250.12(d). 

(b) Quantities and value of donated 
foods. Distribution of donated food to 
eligible summer camps shall be made 
on the basis of the average number of 
meals to be served daily to children as 
evidence by the most recent written 
caseload factor information contained 
in the agreement. 

(c) Types of donated foods authorized 
for donation. Nonprofit summer camps 
for children are eligible to receive do-
nated foods under section 416, section 
32, section 709 and section 4(a). 

[53 FR 20426, June 3, 1988, as amended at 62 
FR 53729, Oct. 16, 1997] 
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§ 250.41 Charitable institutions. 

(a) Distribution. (1) The distributing 
agency shall distribute donated food 
only to those charitable institutions 
which have entered into a written 
agreement for participation in the pro-
gram with the distributing agency in 
accordance with § 250.12(b). Prior to en-
tering into a written agreement, the 
charitable institution shall provide 
verification of the institution’s tax ex-
empt status under the Internal Rev-
enue Code. In addition to the terms and 
conditions set forth in § 250.12(b), writ-
ten agreements shall, at a minimum, 
include: 

(i) The name and location of the 
charitable institution; 

(ii) Total number of days meals will 
be served; 

(iii) Average daily number of partici-
pants; 

(iv) Total number of meals by type to 
be served daily to needy persons; 

(v) Data that show the number of 
needy persons receiving benefits under 
another means-tested program or fi-
nancial data that show the total an-
nual amount of funds received by the 
institution that are derived, respec-
tively, from (A) subsidized income and 
(B) nonsubsidized income. For the pur-
pose of this section ‘‘subsidized in-
come’’ shall mean income from public 
tax funds which are provided on behalf 
of participants that have been deter-
mined to be in need of financial assist-
ance through a means-tested program 
such as Medicaid or income received 
through private federally tax exempt 
contributions which are provided for 
the care of participants which the in-
stitution had determined to be in need 
of financial assistance. ‘‘Nonsubsidized 
income’’ shall mean all other income, 
including payments made on behalf of 
participants by persons legally respon-
sible for their support; 

(vi) Indication of whether the chari-
table institution will employ the serv-
ices of a food service management com-
pany to conduct its food service oper-
ations; 

(vii) Assurance that proper inventory 
controls will be maintained; and 

(viii) Assurance that all reports will 
be submitted as required by the distrib-
uting agency. 

(2) Adult correctional institutions 
are eligible to receive donated foods as 
charitable institutions, to the extent 
that needy persons are served, if they 
conduct rehabilitation programs that 
are: 

(i) Available to either a majority of 
the total inmate population (including 
inmates awaiting trial or sentencing) 
or to a majority of sentenced inmates; 
and 

(ii) Of sufficient scope to permit par-
ticipation for a minimum of 10 hours 
per week per inmate by either a major-
ity of the total inmate population or a 
majority of sentenced inmates. 

Prior to entering into an agreement for 
donation of foods to an adult correc-
tional institution, the distributing 
agency shall require the institution’s 
director or other responsible official to 
provide a written statement certifying 
that the institution conducts such re-
habilitation programs. The statement 
shall be reviewed annually and main-
tained as part of the agreement. 

(3) Charitable institutions may em-
ploy food service management compa-
nies to conduct food service operations 
in accordance with § 250.12(d). 

(b) Quantities of donated foods. Dis-
tribution of donated foods to eligible 
charitable institutions shall be made 
on the basis of the average number of 
meals served daily to needy persons. To 
determine the number of needy persons 
being served, the distributing agency 
shall determine the proportion of sub-
sidized income by dividing the sub-
sidized income by the total subsidized 
and nonsubsidized income (as defined 
in paragraph (a)(1) of this section) and 
multiplying that number by the aver-
age daily number of participants as re-
quired in § 250.41(a)(1)(v), or by simply 
counting the number of participants 
that receive benefits under another a 
means-tested program. The distrib-
uting agency shall use the income and 
average daily participation figures re-
flected in the agreement in deter-
mining the number of needy persons 
being served by the institution in ac-
cordance with the above formula. In-
come and participation figures shall be 
based on the institution’s records for 
the previous year. The distributing 
agency shall obtain updated pertinent 
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information by September 30 of each 
fiscal year. 

(c) Types of donated foods authorized 
for donation. Charitable institutions 
are eligible to receive donated foods 
under section 416, section 32, section 
4(a), and section 709. 

(Approved by the Office of Management and 
Budget under control number 0584–0305) 

[53 FR 20426, June 3, 1988, as amended at 59 
FR 16972, Apr. 11, 1994; 62 FR 53729, Oct. 16, 
1997] 

§ 250.42 Nutrition programs for the el-
derly. 

(a) Distribution. Distributing agencies 
shall distribute donated foods only to 
nutrition programs for the elderly 
which have entered into an agreement 
for donation of commodities in accord-
ance with § 250.12(b). Food service man-
agement companies may be employed 
to conduct food service operations in 
accordance with § 250.12(d). 

(b) Quantities and value of donated 
foods—(1) Quantities. Distribution of do-
nated foods to nutrition programs for 
the elderly shall be based on the level 
of assistance per meal as required by 
the Older Americans Act of 1965, as 
amended, and on the number of eligible 
meals served within the State as evi-
denced by written caseload factor in-
formation provided by the State Agen-
cy on Aging. 

(2) Value. (i) For the fiscal years 1986 
through 1991, the quantity of donated 
foods to be made available to each 
State Agency on Aging for distribution 
to nutrition programs for the elderly 
shall be valued at not less than 56.76 
cents for each meal which such State 
Agency on Aging, in accordance with 
regulations and guidelines authorized 
by the Commissioner on Aging, United 
States Department of Health and 
Human Services, reports as having 
been served or, where necessary, esti-
mates will be served within the State 
or to Indian Tribal Organizations dur-
ing the year: Provided, however, That: 

(A) This quantity will be reduced to 
the extent that a State Agency on 
Aging elects to receive cash in lieu of 
donated foods in accordance with para-
graph (c) of this section and 

(B) The quantity of donated foods to 
be provided to any State Agency on 
Aging for any fiscal year shall not be 

adjusted on the basis of meal reports or 
estimates submitted after July 1 of 
such fiscal year. 

(ii) Notwithstanding the provisions of 
paragraph (b)(2)(i) of this section, in 
any fiscal year in which compliance 
with paragraph (b)(2)(i) of this section 
costs more than the amounts author-
ized to be appropriated under the Older 
Americans Act of 1965, as amended for 
that fiscal year, the Secretary shall re-
duce the cents per meal level deter-
mined pursuant to paragraph (b)(2)(i) of 
this section for that fiscal year as nec-
essary to meet the authorization of ap-
propriations for that fiscal year. If 
such action is necessary, the per meal 
level will be reduced uniformly for 
each meal served during that fiscal 
year. 

(c) Cash in lieu of donated foods. (1) 
Any State Agency on Aging may, for 
the purposes of the programs author-
ized by titles III and VI of the Older 
Americans Act of 1965, as amended, 
elect to receive cash payments in lieu 
of all or any portion of the donated 
foods that it would otherwise receive 
under paragraph (b) of this section dur-
ing any fiscal year. 

(2) When a State Agency on Aging 
elects to receive cash payments in lieu 
of donated foods, that election shall be 
binding on the State Agency on Aging 
for the entire fiscal year to which it 
pertains, and FNS shall make cash 
payments to the State Agency on 
Aging equivalent in value to the do-
nated foods that would otherwise have 
been provided. Cash payments shall be 
made for each fiscal quarter by means 
of Letters of Credit issued by FNS 
through the appropriate U.S. Treasury 
Regional Disbursing Office or, where 
applicable, by means of U.S. Treasury 
checks, based on the best data avail-
able to FNS as to the number of meals 
to be served by nutrition programs for 
the elderly administered by each State 
Agency on Aging during that fiscal 
quarter. 

(3) In instances when it is necessary 
to reduce the annual level of assistance 
specified in paragraph (b)(2)(i) of this 
section, the level will be reduced in ac-
cordance with paragraph (b)(2)(ii) of 
this section. Once it has been estab-
lished that the reduced per meal level 
will be sufficient to avoid any further 
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adjustment, any remaining funds (up 
to the level of assistance specified in 
paragraph (b)(2)(i) of this section) will 
be disbursed so that each State will re-
ceive an equal amount on a per meal 
basis. 

(4) To be eligible for reimbursement 
by FNS, claims for cash payment for 
meals served by nutrition programs for 
the elderly shall be submitted by State 
Agencies on Aging and Indian Tribal 
Organizations no later than 90 days fol-
lowing the close of the Federal fiscal 
quarter for which payment is claimed. 

(5) The State Agency on Aging desir-
ing to receive funds under this para-
graph shall enter into a written agree-
ment with FNS pursuant to § 250.12(a) 
to: 

(i) Promptly and equitably disburse 
any cash it receives in lieu of donated 
foods to nutrition programs for the el-
derly after consideration of the needs 
of such programs and the availability 
of other resources, including any do-
nated foods available under paragraph 
(b) of this section; 

(ii) Establish such procedures as may 
be necessary to ensure that the cash 
disbursements are used by nutrition 
programs for the elderly solely for the 
purpose of purchasing U.S. agricultural 
commodities and other foods of U.S. or-
igin for their food service operations; 

(iii) Maintain and retain for 3 years 
from the close of the Federal fiscal 
year to which they pertain complete 
and accurate records of: 

(A) All amounts received and dis-
bursed under paragraph (c) of this sec-
tion and 

(B) The manner in which consider-
ation was given to the needs and re-
sources as required by paragraph 
(c)(5)(i) of this section; and 

(iv) Permit representatives of the De-
partment and of the General Account-
ing Office of the United States to in-
spect, audit, and copy such records at 
any reasonable time. 

(6) Funds provided under paragraph 
(c) of this section shall be subject to 
the Department’s Uniform Federal As-
sistance Regulations (7 CFR part 3015). 

(d) Types of donated foods authorized 
for donation. Nutrition programs for 
the elderly are eligible to receive do-
nated foods under section 416, section 

32, section 311, section 709, and section 
14. 

[53 FR 20426, June 3, 1988, as amended at 62 
FR 53729, Oct. 16, 1997] 

§ 250.43 Disaster food assistance. 
(a) Organizational eligibility. In in-

stances in which the President has de-
clared a disaster and FNS has deter-
mined that, as a result of the disaster, 
low-income households are unable to 
purchase adequate amounts of nutri-
tious food, disaster organizations (in-
cluding agencies of State and Federal 
government) may be eligible to receive 
donated foods for congregate meal 
service or household distribution to 
disaster victims. Applications sub-
mitted by disaster organizations to the 
distributing agency for the receipt and 
distribution of donated foods in accord-
ance with paragraphs (b)(2) and (c)(2) of 
this section shall be initially sub-
mitted in writing if circumstances per-
mit and, if not, confirmed in writing in 
a timely manner. Both the applications 
and the written approval for the use of 
USDA commodities shall be main-
tained in accordance with the record-
keeping requirements of this part. 

(b) Congregate meal service—(1) Ap-
proval authority and duration. Distrib-
uting agencies may review and approve 
applications submitted by disaster or-
ganizations for the donation of foods 
for use in preparing congregate meals 
for disaster victims. Distributing agen-
cies also shall determine the length of 
such donations, taking into consider-
ation the magnitude of the situation, 
and may extend the duration of such 
donations as developing circumstances 
dictate. Following approval of a re-
quest for donated foods, the distrib-
uting agency shall make appropriate 
donated foods available from any 
source within the State to the disaster 
organization(s) and within 24 hours of 
approving the application shall report 
the information listed in paragraph 
(b)(2) of this section to the appropriate 
FNSRO. 

(2) Applications. (i) Disaster organiza-
tions wishing to receive donated foods 
for use in preparing meals for disaster 
victims shall submit applications to 
the distributing agency. Applications 
shall, to the extent possible, include 
the following information: 
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(A) Description of disaster situation; 
(B) Number of people requiring 

meals; 
(C) Period of time for which commod-

ities are requested; and 
(D) Quantity and types of food needed 

for congregate meal service. 
(ii) In addition, organizations shall 

report to the distributing agency the 
number and location of sites providing 
congregate meal service as such sites 
are established. 

(c) Household distribution—(1) Ap-
proval authority and duration. In in-
stances in which the distributing agen-
cy has determined that the distribu-
tion of donated foods to households is 
appropriate, the distributing agency 
shall submit applications requesting 
approval for such distributions to the 
appropriate FNSRO for submission to 
FNS for prior approval. FNS will deter-
mine the length of time such donations 
will be made, taking into consideration 
the magnitude of the situation, and 
may extend the duration of such dona-
tions as developing circumstances dic-
tate. 

(2) Applications. (i) Disaster organiza-
tions wishing to receive and distribute 
donated foods to households shall sub-
mit applications to the distributing 
agency. Applications shall, to the ex-
tent possible, include the following in-
formation: 

(A) Description of disaster situation; 
(B) Identification of the specific 

area(s) included in the request; 
(C) Number of households affected; 
(D) Explanation as to why the dis-

tribution of commodities to households 
is warranted; 

(E) Anticipated distribution period; 
(F) Method(s) of distribution avail-

able; 
(G) Quantity and types of food needed 

for distribution; 
(H) Statement of assurance that si-

multaneous disaster food stamp bene-
fits and commodity assistance will not 
be provided to individual households; 
and 

(I) Description of the system that 
will be implemented to prevent dual 
participation. 

(ii) In addition, information on the 
number and location of sites where 
commodities are to be distributed shall 

be provided to the distributing agency 
as such sites are established. 

(3) Collection of household information. 
In instances in which the issuance of 
disaster food stamp benefits has been 
approved, any entity (i.e., Federal, 
State, or local) distributing donated 
foods to households shall, at a min-
imum, collect the information listed 
below in a format prescribed by the dis-
tributing agency. Such information 
shall be forwarded to the distributing 
agency and maintained by the distrib-
uting agency in accordance with the 
recordkeeping requirements contained 
in this part, except that such informa-
tion may, at the discretion of the dis-
tributing agency, be maintained by the 
organization distributing commodities 
if such organization is an agency of the 
State government. 

(i) Name of household member apply-
ing for assistance; 

(ii) Address; 
(iii) Number of household members; 

and 
(iv) Statement signed by the house-

hold certifying that the household: 
(A) Is in need of food assistance; 
(B) Understands that misrepresenta-

tion of need, and the sale or exchange 
of the donated food, are prohibited and 
could result in a fine, imprisonment, or 
both; 

(C) Is not residing in a shelter which 
provides food assistance; and 

(D) Is not receiving disaster food 
stamp benefits. 

(d) Quantities and value of donated 
foods. The distributing agency shall 
make donated foods available to ap-
proved disaster organizations based on 
the caseload factor information pro-
vided by the disaster organizations. 

(e) Types of donated foods authorized 
for donation. Disaster organizations 
providing food assistance under this 
Section are eligible to receive donated 
foods under section 416, section 32, sec-
tion 709, section 4(a), and sections 412 
and 413 of the Stafford Act. 

(f) Summary report. Within 45 days fol-
lowing termination of the disaster as-
sistance, the distributing agency shall 
provide a summary report to the appro-
priate FNSRO using Form FNS–292, 
Report of Coupon Issuance and Com-
modity Distribution for Disaster Re-
lief. 
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(g) Replacement. Distributing agen-
cies which decide to seek replacement 
of foods used from State and/or local 
inventories for disaster assistance shall 
file their request in writing to the 
FNSRO within 30 days following termi-
nation of the assistance. FNS will re-
place such foods in instances when a 
request for replacement is submitted 
within the required 30 days or suffi-
cient justification exists to waive the 
30-day requirement. 

[62 FR 8365, Feb. 25, 1997] 

§ 250.44 Food assistance in situations 
of distress. 

(a) Organizational eligibility. In situa-
tions of distress in which needs for food 
assistance cannot be met under other 
provisions of this Part, organizations 
(including agencies of State and Fed-
eral government) may be eligible to re-
ceive donated foods for congregate 
meal service or household distribution 
to victims of the situation of distress. 
Applications submitted to the distrib-
uting agency for the receipt and dis-
tribution of donated foods in accord-
ance with paragraphs (b)(2) and (c)(2) of 
this section shall be initially sub-
mitted in writing if circumstances per-
mit and, if not, confirmed in writing in 
a timely manner. Both the applications 
and the written approval for the use of 
USDA commodities shall be main-
tained in accordance with the record-
keeping requirements of this Part. 

(b) Congregate meal service—(1) Ap-
proval authority and duration. Distrib-
uting agencies may review and approve 
applications for the donation of foods 
for use in preparing congregate meals 
for a period not to exceed 30 days for 
victims of situations of distress in in-
stances in which the need for such as-
sistance meets the conditions of para-
graph (a) of the definition of situation 
of distress in § 250.3. Following approval 
of a request, distributing agencies shall 
report the information listed in para-
graph (b)(2) of this section to the ap-
propriate FNSRO within 24 hours. In 
instances when the distributing agency 
extends the originally approved dis-
tribution period from less than 30 days 
to the 30-day limit, it shall notify the 
FNSRO of such extensions. Distrib-
uting agencies shall request approval 
from FNS, via the appropriate FNSRO, 

for donations to exceed 30 days. Upon 
determining that there is a need for 
the donation of foods for congregate 
meals in instances other than those 
that meet the criteria in paragraph (a) 
of the definition of situation of distress 
in § 250.3, the distributing agency shall 
forward applications to the appropriate 
FNSRO for submission to FNS for prior 
approval. FNS will determine the dura-
tion of such donations, taking into 
consideration the magnitude of the sit-
uation. Determinations as to the 
length of donations may be revised as 
developing circumstances dictate. 

(2) Applications. (i) Organizations 
wishing to receive donated foods for 
use in preparing meals shall submit ap-
plications to the distributing agency. 
Applications shall, to the extent pos-
sible, include the following informa-
tion: 

(A) Description of the situation of 
distress; 

(B) Number of people requiring meals 
and congregate meal service period; 
and 

(C) Quantity and types of food need-
ed. 

(ii) In addition, information on the 
number and location of sites providing 
meals shall be submitted to the distrib-
uting agency as such sites are estab-
lished. 

(c) Household distribution.—(1) Ap-
proval authority and duration. In in-
stances in which the distributing agen-
cy has determined that the distribu-
tion of donated foods to households is 
appropriate, the distributing agency 
shall submit applications requesting 
approval for such distributions to the 
appropriate FNSRO for submission to 
FNS for approval. FNS will determine 
the duration of the donations, taking 
into consideration the magnitude of 
the situation. Such determinations 
may be revised as developing cir-
cumstances dictate. 

(2) Applications. (i) Organizations 
wishing to receive and distribute do-
nated foods to households shall submit 
applications to the distributing agen-
cy. Applications shall, to the extent 
possible, include the following informa-
tion: 

(A) Description of the situation of 
distress; 
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(B) Explanation as to why the dis-
tribution of commodities to households 
is warranted; 

(C) Identification of the specific 
area(s) included in the request; 

(D) Anticipated distribution period; 
(E) Number of households expected to 

participate; 
(F) Quantity and types of food needed 

for distribution; 
(G) Statement of assurance that si-

multaneous disaster food stamp bene-
fits and commodity assistance will not 
be provided to individual households; 
and 

(H) Description of the system that 
will be implemented to prevent dual 
participation. 

(ii) In addition, information on the 
number and location of sites shall be 
provided to the distributing agency as 
such sites are established. 

(3) Collection of household information. 
In a format prescribed by the distrib-
uting agency, any entity (i.e., Federal, 
State, or local) distributing donated 
foods to households in an area where 
the issuance of disaster food stamp 
benefits has been approved shall, at a 
minimum, collect the information list-
ed below. Such information shall be 
forwarded to the distributing agency 
and maintained by the distributing 
agency in accordance with the record-
keeping requirements contained in this 
part, except that such information 
may, at the discretion of the distrib-
uting agency, be maintained by the or-
ganization distributing commodities if 
such organization is an agency of the 
State government. 

(i) Name of household member apply-
ing for assistance; 

(ii) Address; 
(iii) Number of household members; 

and 
(iv) Statement signed by the house-

hold certifying that the household: 
(A) Is in need of food assistance; 
(B) Understands that misrepresenta-

tion of need, and the sale or exchange 
of the donated food are prohibited and 
could result in a fine, imprisonment, or 
both; 

(C) Is not residing in a shelter which 
provides food assistance; and 

(D) Is not receiving disaster food 
stamp benefits. 

(d) Quantities and value of donated 
foods. The distributing agency shall 
make donated foods available to eligi-
ble organizations based on the caseload 
factor information provided by the or-
ganizations. 

(e) Types of donated foods authorized 
for donation. Organizations providing 
food assistance in situations of distress 
are eligible to receive donated foods 
under section 416, section 32, section 
709, and section 4(a). 

(f) Summary report. Within 45 days fol-
lowing termination of the assistance, 
the distributing agency shall provide a 
summary report to the appropriate 
FNSRO using Form FNS–292, Report of 
Coupon Issuance and Commodity Dis-
tribution for Disaster Relief. 

(g) Replacement. Distributing agen-
cies which decide to seek replacement 
of foods used from State and/or local 
inventories for situations of distress 
shall file their request in writing to the 
FNSRO within 30 days following termi-
nation of the assistance. FNS will re-
place such foods to the extent that 
foods are available. 

[62 FR 8366, Feb. 25, 1997] 

§ 250.45 Commodity Supplemental 
Food Program. 

(a) Distribution. The distributing 
agency shall distribute donated foods 
to the State agency which is des-
ignated by the State to administer the 
Commodity Supplemental Food Pro-
gram for that State and which has en-
tered into a written agreement with 
the Department for the administration 
of that program in accordance with 7 
CFR part 247, the regulations for that 
program. The State agency admin-
istering the Commodity Supplemental 
Food Program shall distribute donated 
foods to local agencies for use by eligi-
ble recipients in accordance with the 
provisions of 7 CFR part 247 and with 
the provisions of this part, and may 
enter into an agreement with the dis-
tributing agency for use of the distrib-
uting agency’s facilities for distribu-
tion. 

(b) Quantities of donated foods. Dis-
tribution of donated foods to the des-
ignated State agencies for the Com-
modity Supplemental Food Program 
shall be made on the basis of each 
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State agency’s quarterly estimate of 
need. 

(c) Types of donated foods authorized 
for donation. State agencies distrib-
uting donated foods through the Com-
modity Supplemental Food Program 
are eligible to receive such foods under 
section 32, section 416, section 709 and 
section 4(a). 

§ 250.46 Food Distribution Program in 
the Trust Territory of the Pacific Is-
lands. 

(a) Distribution. The distributing 
agency shall make donated foods avail-
able for distribution to households in 
the Trust Territory of the Pacific Is-
lands by those welfare agencies which 
certify households in accordance with a 
plan of operation approved by FNS, as 
required by paragraph (d) of this sec-
tion. Distribution of donated foods to 
households shall be made in accordance 
with the approved plan of operation. 

(b) Quantities and value of donated 
foods. Distribution of donated foods 
shall be based on the actual number of 
households in need of food assistance. 

(c) Types of donated foods authorized 
for donation. Agencies which make dis-
tribution to needy persons are eligible 
to receive foods under section 416, sec-
tion 32, section 709 and section 4(a). 

(d) Plan of operation. Prior to making 
distribution to agencies or households, 
the distributing agency shall submit a 
plan of operation for approval by the 
appropriate FNSRO. Such plans shall 
incorporate the procedures and meth-
ods to be used in certifying households 
in need of food assistance, in making 
distribution to households, and in pro-
viding a fair hearing to households 
whose claims for food assistance under 
the plan are denied or are not acted 
upon with reasonable promptness, or 
who are aggrieved by an agency’s inter-
pretation of any provision of the plan. 
No amendment to the plan of operation 
of the distributing agency shall be 
made without prior approval of FNS, 
and FNS may require amendment of 
any plan as a condition of continuing 
approval. The distributing agency shall 
require welfare agencies making dis-
tribution to households to conduct dis-
tribution programs in accordance with 
all provisions of the plan of operation. 

At a minimum, the plan shall include 
the following: 

(1) The name of the public welfare 
agency or agencies which will be re-
sponsible for certification of house-
holds; 

(2) The manner in which donated food 
will be distributed, including, but not 
limited to, the identity of the agency 
that will distribute donated foods, the 
storage and distribution facilities to be 
used and the method of financing; 

(3) The specific criteria to be used in 
certifying households as in need of food 
assistance. The income and resource 
standards establishes by the distrib-
uting agency for use by welfare agen-
cies in determining the eligibility of 
applicant households, after October 
1979, shall continue to be those stand-
ards used as of that date which were in-
corporated in a plan of operation ap-
proved by FNS, unless an amendment 
to such standard is required or ap-
proved by FNS; 

(4) The method or methods that will 
be used to verify the information upon 
which the certification of eligibility is 
based, including the kinds of documen-
tary evidence that applicants are re-
quired to furnish to obtain certifi-
cation; 

(5) Provisions for periodically review-
ing the certifications of households to 
discover any change in their status 
which would necessitate a change in 
the determination of eligibility. The 
eligibility of households shall be re-
viewed at least every three months, ex-
cept that such reviews may be made at 
longer periods, not to exceed 12 
months, provided that such longer peri-
ods are based upon a determination by 
the certifying agency that the income 
and resources available to such house-
holds will probably remain essentially 
unchanged during such period; 

(6) Provisions for identifying each 
person who has been designated to re-
ceive donated foods for a household; 

(7) Assurance that the distribution of 
donated foods shall not be used as a 
means to further the political interest 
of any individual or party, and that 
there shall be no discrimination 
against recipients of donated foods be-
cause of race, color, national origin, 
sex, age or handicap; 

(8) Assurance that: 
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(i) Citizenship or durational resi-
dence requirements shall not be im-
posed as a condition of eligibility and 

(ii) Recipients shall not be required 
to make any payments in money, ma-
terials or services, for or in connection 
with the receipt of donated foods, and 
that they shall not be solicited in con-
nection with the receipt of donated 
foods for voluntary cash contributions 
for any purpose; 

(9) The manner in which the distrib-
uting agency plans to supervise the 
program; and 

(10) Definitions of any terms used 
which cannot be determined by ref-
erence to Webster’s New International 
Dictionary (third edition). 

(e) Operating expense funds—(1) Appli-
cation for funds. To receive administra-
tive funds, the distributing agency 
shall submit Form AD–623, ‘‘Applica-
tion for Federal Assistance,’’ to the ap-
propriate FNSRO at least three months 
prior to the beginning of the Federal 
fiscal year. Approval of the application 
by FNS shall be a prerequisite to pay-
ment of any funds to the distributing 
agency. The Department will make 
payments to the distributing agency to 
assist it in meeting operating expenses 
incurred in administering food dis-
tribution for needy persons. 

(2) Availability of funds. FNS will re-
view and evaluate the budget informa-
tion submitted by the distributing 
agency in relationship to the distrib-
uting agency’s plan of operation and 
any other factors which may be rel-
evant to FNS’ determination as to 
whether the estimated expenditures 
are reasonable and justified. FNS will 
give written notification to the distrib-
uting agency of: 

(i) Its approval or disapproval of any 
or all of the estimated expenditures; 
and 

(ii) The amount of funds which will 
be made available. 

(3) Payment of funds. Payments shall 
be made to the distributing agency 
through a Letter of Credit or an ad-
vance by Treasury Check. These pay-
ments will be issued in accordance with 
Treasury Department procedures, 
Treasury Circular No. 1075 and through 
the appropriate Treasury Regional Dis-
bursing Office (RDO). 

(4) Use of funds. The distributing 
agency shall make every reasonable ef-
fort to ensure the availability of a food 
distribution program for needy persons 
in households and shall assign priority 
in the use of any funds received under 
this Section to accomplish that objec-
tive. Any remaining funds shall be used 
to expand and improve distribution to 
needy households. Such funds may be 
used for any costs which are not dis-
allowed under Office of Management 
and Budget Circular A–87 (a copy of 
which may be obtained from FNS) and 
which are incurred in distributing do-
nated foods to households, including 
determining eligibility of recipients, 
except for the purchase cost of land 
and buildings. In no event shall such 
funds be used to pay any portion of any 
expenses if reimbursement or payment 
therefore is claimed or made available 
from any other Federal source. 

(5) Accounting for funds. The distrib-
uting agency which receives adminis-
trative funds under this Section shall 
establish and maintain an effective 
system of fiscal control and accounting 
procedures. The accounting procedures 
maintained by the distributing agency 
shall be such as to accurately reflect 
the receipt, expenditure and current 
balance of funds provided by FNS. The 
accounting procedures shall also pro-
vide for segregation of costs specifi-
cally identifiable to the Food Distribu-
tion Program from any other costs in-
curred by the distributing agency. Any 
budget revisions by the distributing 
agency which require the transfer of 
funds from an FNS approved cost cat-
egory to another shall be in accordance 
with the budget revision procedures set 
forth in 7 CFR part 3015 and shall be 
approved by FNS prior to any transfer 
of funds. 

(6) Return, reduction and reallocation 
of funds. (i) FNS may require the dis-
tributing agency to return prior to the 
end of the Federal fiscal year any or all 
unobligated funds received under this 
section, and may reduce the amount it 
has apportioned or agreed to pay to the 
distributing agency if FNS determines 
that: 
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(A) The distributing agency is not ad-
ministering the Food Distribution Pro-
gram in accordance with its plan of op-
eration approved by FNS and the provi-
sions of this part; 

(B) The amount of funds which the 
distributing agency requested from 
FNS is in excess of actual need, based 
on reports of expenditures and current 
projections of program needs; or 

(C) Circumstances or conditions jus-
tify the return, reallocation or transfer 
of funds to accomplish the purposes of 
this part. 

(ii) The distributing agency shall re-
turn to FNS within 90 days following 
the close of each Federal fiscal year 
any funds received under paragraph (e) 
of this section which are obligated at 
that time. 

(7) Financial reports. The distributing 
agency shall submit quarterly and an-
nual reports to FNS on Form SF–269 
concerning the obligations, expendi-
ture and status of funds received under 
this Section. In addition, the distrib-
uting agency receiving funds under 
paragraph (e) of this section shall sub-
mit any other reports in such form as 
may be required from time to time by 
the Department. 

(f) Records, reports and audits. The dis-
tributing agency shall: 

(1) Maintain and retain for three 
years from the close of the Federal fis-
cal year to which they pertain, com-
plete and accurate records of all 
amounts received and disbursed under 
paragraph (e) of this section, 

(2) Keep such accounts and records as 
may be necessary to enable FNS to de-
termine whether there has been com-
pliance with this section, and 

(3) Permit representatives of the De-
partment and of a General Accounting 
Office of the United States to inspect, 
audit and copy such records and ac-
counts at any reasonable time. 

§ 250.47 Food Distribution Program on 
Indian reservations. 

(a) Distribution. Distributing agencies 
which operate a food distribution pro-
gram on Indian reservations shall com-
ply with the provisions set forth in 
§§ 250.1, 250.2, 250.3, 250.10, 250.11, 250.12, 
250.13 (with the exception of paragraph 
(d)(2)), § 250.14, §§ 250.15 and 250.17(d) to 
the extent that these provisions are 

not inconsistent with the regulations 
cited in paragraph (b) of this section. 

(b) In addition to complying with the 
provisions identified in paragraph (a) 
of this section, distributing agencies 
shall also comply with the provisions 
set forth in part 253, Food Distribution 
Program on Indian Reservations or 
part 254, Food Distribution Program in 
Oklahoma, as applicable. 

[53 FR 20426, June 3, 1988, as amended at 53 
FR 27476, July 21, 1988] 

§ 250.48 School food authorities and 
commodity schools. 

(a) Distribution. (1) School food au-
thorities which participate in the Na-
tional School Lunch Program or as 
commodity schools under part 210 of 
this chapter or the School Breakfast 
Program under part 220 of this chapter 
are eligible to receive donated foods. 
The distributing agency shall dis-
tribute donated foods only to those 
school food authorities whose eligi-
bility for participation in the program 
has been confirmed in writing by the 
State agency or FNSRO administering 
the applicable program. Lists of par-
ticipating school food authorities 
which have been provided to the dis-
tributing agency by the administering 
State agency or FNSRO may serve as 
written confirmation of eligibility. 
School food authorities may employ 
food service management companies to 
conduct food service operations in ac-
cordance with § 250.12(d) and parts 210 
and 220 of this chapter. 

(2) School food authorities which do 
not participate in the National School 
Lunch Program or as commodity 
schools under part 210 of this chapter 
or in the School Breakfast Program 
under part 220 of this chapter may re-
ceive such commodities as the Sec-
retary may designate, provided the 
schools are public schools or private 
schools determined by the Internal 
Revenue Service to be exempt from in-
come tax under section 501(c)(3) of the 
Internal Revenue Code of 1954 or, in the 
Commonwealth of Puerto Rico, cer-
tified as nonprofit by the Governor; 
and operate a nonprofit school food 
service. Such schools shall be eligible 
to receive only those commodities ac-
quired under section 416 of the Agricul-
tural Act of 1949 (7 U.S.C. 1431) to the 
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extent that such commodities become 
available and the Secretary has deter-
mined that surpluses of such commod-
ities exist and surplus quantities are 
sufficient to distribute to nonprogram 
schools. 

(b) Quantities and Value of Donated 
Foods—(1) Quantities. Distribution of 
donated food to a State for school food 
authorities shall be calculated by mul-
tiplying the number of lunches served 
in the preceding school year which 
meet the mealpattern requirements 
(reimbursable) prescribed in the regu-
lations for the National School Lunch 
Program under part 210 of this chapter, 
by the national average value of do-
nated food as described in paragraph 
(b)(2) of this section. The number of re-
imbursable lunches served shall be de-
rived from the monthly claims sub-
mitted by school food authorities and 
States as required by regulations for 
the National School Lunch Program at 
§ 210.8 of this chapter. After the end of 
each school year, FNS shall reconcile 
the number of reimbursable lunches 
served by schools in each State with 
the number served in the preceding 
school year and, based on such rec-
onciliation, shall increase or reduce 
subsequent commodity assistance pro-
vided to each State. As early as prac-
ticable each school year, but not later 
than September 1, the estimated num-
ber of lunches served in the preceding 
school year and requests for adjust-
ments shall be provided by the admin-
istering State agency or the FNSRO to 
the distributing agency. At the discre-
tion of FNS, current year adjustments 
may be made for significant variations 
in the number of reimbursable lunches 
served. Such current year adjustments 
will not be routine and will only be 
made for unusual problems encoun-
tered in a State, such as a teachers’ 
strike or a disaster that necessitates 
school closures for a prolonged period 
of time. 

(2) Value. (i) For each school year, 
the national average value of donated 
foods to be made available to States for 
distribution to school food authorities 
participating in the National School 
Lunch Program (7 CFR part 210), or 
where applicable, cash payments in 
lieu thereof, shall not be less than 11 
cents for each lunch and shall be ad-

justed on July 1, 1982, and on each July 
1 thereafter, to reflect changes in the 
Price Index for food used in schools and 
institutions as prescribed by section 
6(e) of the National School Lunch Act, 
as amended. These adjustments shall 
be computed to the nearest one-fourth 
cent and shall be made effective as of 
the beginning of each school year. Not 
less than 75 percent of the food dis-
tribution assistance shall be in the 
form of donated foods. 

(ii) For each school year, the na-
tional average value of donated foods 
to be provided to States for distribu-
tion to commodity schools shall not be 
less than the amount specified in para-
graph (b)(2)(i) of this section, plus an 
amount equal to the national average 
payment established under section 4 of 
the National School Lunch Act, as 
amended, for each lunch served by such 
schools: Provided, however: That this 
amount shall be reduced to the extent 
that FNS provides up to 5 cents per 
lunch of this value in cash in lieu of do-
nated foods for donated food processing 
and handling expenses on behalf of 
such school food authorities in accord-
ance with part 240 of this chapter. 

(c) Offering the per-meal value of do-
nated foods—(1) Commodity offer value. 
Distributing agencies shall offer each 
school food authority no less than the 
national average per-meal value of do-
nated foods established by the Depart-
ment on July 1 of each year, in accord-
ance with paragraph (b)(2) of this sec-
tion. This value shall be referred to as 
the commodity offer value. The total 
value of donated foods which must be 
offered to school food authorities shall 
be calculated by multiplying the per- 
meal value of donated foods times the 
number of reimbursable meals served 
by the school food authority during the 
preceding school year; or by another 
method which the distributing agency 
prefers and can justify as providing 
each school food authority an equitable 
share of donated food. Distributing 
agencies shall communicate to school 
food authorities and FNS regional of-
fices the methods used to establish the 
commodity offer value. Distributing 
agencies shall document commodity of-
ferings and refusals in order to verify 
that the per-meal value of commodities 
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was offered to all school food authori-
ties. 

(2) Commodity variety offered. Distrib-
uting agencies shall offer and effi-
ciently deliver to each school food au-
thority the full range of all commod-
ities equitably and consistently to the 
extent that quantities requested or 
made available are sufficient to make a 
statewide distribution. At least annu-
ally, distributing agencies shall de-
velop and disseminate to school food 
authorities a procedure for the alloca-
tion of commodities when the amount 
received from the Department is not 
sufficient to make a statewide dis-
tribution to all school food authorities. 

(3) Bonus commodities. Bonus com-
modities (i.e., commodities provided in 
addition to a State’s authorized level 
of assistance) offered shall be distin-
guished from entitlement commodities 
(i.e., commodities provided as part of 
an authorized level of assistance) and 
shall not be included as a part of the 
per-meal value of donated foods which 
must be offered to school food authori-
ties. 

(d) Cash in lieu of donated foods for 
schools. Where a State has phased out 
its food distribution facilities prior to 
July 1, 1974, such State may, in accord-
ance with part 240 of this chapter, elect 
to receive cash payments in lieu of do-
nated foods for use in school lunch pro-
grams which participate in the Na-
tional School Lunch Program under 
part 210 of this chapter. 

(e) Types of donated foods authorized 
for donation. School food authorities 
which participate in the National 
School Lunch Program or as com-
modity schools under part 210 of this 
chapter are eligible to receive donated 
foods under section 416, section 32, sec-
tion 709, section 6 and section 14. 
School food authorities which partici-
pate in the School Breakfast Program 
under part 220 are eligible to receive 
donated foods under section 416, sec-
tion 32, section 709 and section 14. 

(f) Refusal of donated foods by school 
food authorities. (1) Any school food au-
thority participating in food service 
programs under the National School 
Lunch Act, as amended, may refuse, at 
the time they are offered, donated 
foods and other foods offered for deliv-
ery for lunches in any school year if 

such foods cannot be used effectively. 
The school food authority may receive, 
in lieu of the refused donated foods, 
other donated foods to the extent that 
they are available during the school 
year: Provided, however: That not more 
than 20 percent of the value of the do-
nated foods offered to a school food au-
thority for lunches during the school 
year shall be subject to replacement 
with other available donated foods un-
less replacement based on the refusal 
of more than 20 percent of such value is 
feasible and practical. Prior to making 
distribution to school food authorities, 
distributing agencies shall notify each 
school food authority of its right to 
refuse delivery and to receive other do-
nated foods, if available, in lieu of 
those refused. Notification of donated 
food refusal rights shall be provided by 
means of a letter or by an addendum to 
the agreement required by § 250.12(b) to 
each school food authority prior to the 
beginning of each school year. 

(2) If the distributing agency dem-
onstrates on the basis of existing 
records that it is maintaining an effec-
tive offer-and-acceptance system as de-
fined in § 250.3, there can be no refusal 
of donated foods as provided in para-
graph (e)(1) of this section. 

(g) Use of donated foods in home eco-
nomics courses. School food authorities 
receiving donated foods under this part 
may use such foods for the purpose of 
training students in home economics, 
including college students if the same 
facilities and instructors are used for 
training both high school and college 
students in home economics courses. 
Home economics includes classes in 
general home economics, food pur-
chases, nutrition, food preparation, 
cooking, child care and health. 

[53 FR 20426, June 3, 1988, as amended at 53 
FR 26219, July 12, 1988; 53 FR 27476, July 21, 
1988; 58 FR 39122, July 22, 1993; 62 FR 53729, 
Oct. 16, 1997] 

§ 250.49 Nonresidential child and adult 
care institutions. 

(a) Distribution. The distributing 
agency shall distribute donated foods 
only to those nonresidential child care 
institutions whose eligibility for par-
ticipation in Child Care Food Program 
has been confirmed in writing by the 
State agency of FNSRO administering 
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the program, where applicable. Lists of 
participating nonresidential child care 
institutions which have been prepared 
by the administering State agency or 
FNSRO may serve as written confirma-
tion of eligibility. Nonresidential child 
care institutions may employ food 
service management companies to con-
duct food service operations in accord-
ance with § 250.12(d) and part 226 of this 
chapter. 

(b) Quantities and value of donated 
foods—(1) Quantities. Distribution of do-
nated food to a State for nonresidential 
child and adult care institutions shall 
be calculated by multiplying the num-
ber of lunches and suppers served in 
the preceding school year which meet 
the meal-pattern requirements (reim-
bursable) prescribed in the regulations 
for the Child and Adult Care Food Pro-
gram under part 226 of this chapter by 
the national average value of donated 
food as described in paragraph (b)(2) of 
this section. The number of lunches 
and suppers served shall be derived 
from the monthly claims submitted by 
participating institutions as required 
by Child and Adult Care Food Program 
regulations at § 226.11(b) of this chap-
ter. After the end of the school year, 
FNS shall reconcile the number of re-
imbursable meals served in each State 
with the number served in the pre-
ceding school year and, based on such 
reconciliation, shall increase or reduce 
subsequent commodity assistance pro-
vided to each State. As early as prac-
ticable each year, but not later than 
September 1, the estimated number of 
lunches and suppers served in the pre-
ceding school year and requests for ad-
justments shall be provided by the ad-
ministering State agency or the 
FNSRO to the distributing agency. At 
the discretion of FNS, current year ad-
justments may be made for significant 
variations in the number of meals 
served. Such current year adjustments 
will not be routine and will only be 
made for unusual problems encoun-
tered in a State, such as a disaster that 
necessitates institutional closures for a 
prolonged period of time. 

(2) Value. For each school year, the 
national average value of donated foods 
to be made available to States for dis-
tribution to nonresidential child care 
institutions, or cash payments in lieu 

thereof, shall not be less than 11 cents 
for each lunch and supper and shall be 
adjusted on July 1, 1982, and on each 
July 1 thereafter, to reflect changes in 
the Price Index for food used in schools 
and institutions as prescribed by sec-
tion 6(e) of the National School Lunch 
Act, as amended. These adjustments 
shall be computed to the nearest one- 
fourth cent and shall be made effective 
at the beginning of each school year. 

(c) Cash in lieu of donated foods. In ac-
cordance with part 240 of this chapter, 
State agencies may elect to receive 
cash payments in lieu of donated foods 
for use by institutions which partici-
pate in the Child Care Food Program 
under part 226 of this chapter. 

(d) Types of donated foods authorized 
for donations. Nonresidential child care 
institutions which participate in the 
Child Care Food Program under part 
226 of this chapter are eligible to re-
ceive donated foods under section 416, 
section 32, section 709, section 6 and 
section 14. 

[53 FR 20426, June 3, 1988, as amended at 58 
FR 39123, July 22, 1993; 62 FR 53729, Oct. 16, 
1997] 

§ 250.50 Service institutions. 

(a) Distribution. The distributing 
agency shall distribute donated foods 
only to those service institutions 
whose eligibility to receive donated 
foods for use in the Summer Food Serv-
ice Program for Children under part 225 
of this chapter has been confirmed in 
writing by the State agency or FNSRO 
administering the program, where ap-
plicable. Lists of participating service 
institutions which have been prepared 
by the administering State agency or 
FNSRO may serve as written confirma-
tion of eligibility. 

(b) Quantities and value of donated 
foods. Distribution of donated foods to 
service institutions shall be made on 
the basis of the average daily number 
of meals by type to be served which 
meet the meal-type requirements pre-
scribed in the regulations for the Sum-
mer Food Service Program for Children 
under part 225 of this chapter as evi-
denced by the most recent written 
caseload factor information which 
must be provided by the State agency 
or FNSRO administering the program 
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to the distributing agency by June 1 of 
each year. 

(c) Types of donated foods authorized 
for donation. Service institutions which 
participate in the Summer Food Serv-
ice Program for Children under part 225 
of this chapter are eligible to receive 
donated foods under section 416, sec-
tion 32, section 709, and section 14. 

§ 250.51 Special Supplemental Nutri-
tion Program for Women, Infants 
and Children. 

(a) Distribution. At the request of the 
State agency responsible for admin-
istering the Special Supplemental Nu-
trition Program for Women, Infants 
and Children (WIC Program) under part 
246 of this chapter and with approval of 
the Department, donated foods may be 
made available for distribution to pro-
gram participants. In instances when 
donated foods are made available, 
State agencies shall pay the Depart-
ment using funds allocated to the 
State for the WIC Program for those 
donated foods which are provided to 
participants as part of the food pack-
age. Donated foods which are provided 
to participants in addition to the quan-
tities authorized for the food package 
will be made available to the State 
agency free of charge. 

(b) Quantities and value of donated 
foods. Distribution of donated foods to 
State agencies for the WIC Program 
shall be made on the basis of each 
State agency’s quarterly estimate of 
need. 

(c) Types of donated foods authorized 
for donation. State agencies partici-
pating in the WIC Program under part 
246 of this chapter are eligible to re-
ceive donated foods under section 416 
and section 32. 

Subpart E—Where To Obtain 
Information 

§ 250.60 Program information. 
Interested persons desiring informa-

tion concerning the program may 
make written request to the following 
Regional Offices: 

(a) Northeast Region, Food and Nu-
trition Service, USDA, 10 Causeway 
Street, Boston, Massachusetts 02222– 
1065 for the following States: Con-
necticut, Maine, Massachusetts, New 

Hampshire, New York, Rhode Island 
and Vermont. 

(b) Mid-Atlantic Region, Food and 
Nutrition Service, USDA, Mercer Cor-
porate Park, Corporate Blvd., CN 02150, 
Trenton, New Jersey 08650, for the fol-
lowing States: Delaware, District of 
Columbia, Maryland, New Jersey, 
Pennsylvania, Puerto Rico, Virginia, 
Virgin Islands and West Virginia. 

(c) Southeast Region, Food and Nu-
trition Service, USDA, 1100 Spring 
Street, NW, Atlanta, Georgia 30367, for 
the following States: Alabama, Florida, 
Georgia, Kentucky, Mississippi, North 
Carolina, South Carolina and Ten-
nessee. 

(d) Midwest Region, Food and Nutri-
tion Service, USDA, 50 East Wash-
ington Street, Chicago, Illinois 60602, 
for the following States: Illinois, Indi-
ana, Michigan, Minnesota, Ohio and 
Wisconsin. 

(e) Mountain Plains Region, Food 
and Nutrition Service, USDA, 2420 
West 26th Avenue, Room 430–D, Denver, 
Colorado 80211, for the following 
States: Colorado, Iowa, Kansas, Mis-
souri, Montana, Nebraska, North Da-
kota, South Dakota, Utah and Wyo-
ming. 

(f) Southwest Region, Food and Nu-
trition Service, USDA, 1100 Commerce 
Street, Room 5–C–30, Dallas, Texas 
75242, for the following States: Arkan-
sas, Louisiana, New Mexico, Oklahoma 
and Texas. 

(g) Western Region, Food and Nutri-
tion Service, USDA, 550 Kearney 
Street, Room 400, San Francisco, Cali-
fornia 94108 for the following States: 
Alaska, American Samoa, Arizona, 
California, Guam, Hawaii, Idaho, Ne-
vada, Oregon, Trust Territory and 
Washington. 

PART 251—THE EMERGENCY FOOD 
ASSISTANCE PROGRAM 

Sec. 
251.1 General purpose and scope. 
251.2 Administration. 
251.3 Definitions. 
251.4 Availability of commodities. 
251.5 Eligibility determinations. 
251.6 Distribution plan. 
251.7 Formula adjustments. 
251.8 Payment of funds for administrative 

costs. 
251.9 Matching of funds. 
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